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EDITORIAL NOTES. 


The usual run of Workmen’s Compensation cases rarely afford 
the occasion for special comment, but two of the opinions given in 
this number of the Journal will undoubtedly attract the attention of 
the Bar of this and other States, since, if these rulings are followed, 
they may be said to establish precedents in this country. They are 
the two cases decided in the Essex Common Pleas on January 5 last, 
the one being that of Feldman v. Newark Hair and By-Products Co., 
and the other Rucker v. Reed. Both cases hold that an employé 
meeting death by fire in the building in which he or she is employed 
may require the employer to make compensation under the Workmen’s 
Compensation Act, upon the ground that the death resulted from an 
accident arising out of and in the course of the employment. In the 
former case Judge Osborne’s decision is rather brief, specifically 
quoting one English case, but referring to certain recent New Jersey 
cases wherein principles are laid down that he holds may be applied 
to the case in hand. The employé in this particular matter was a 
lady stenographer employed on the fourth floor of the building where 
the fire occurred. A fire originated on one of the lower floors of the 
building, and the young lady was fatally burned while being assisted 
in escaping from the building during the progress of the fire. The 
Judge takes the ground that the risk of fire in such a building was such 
as might have been contemplated by a reasonable person, when enter- 
ing the employment, as incidental to it, according to the general rule 
laid down in Bryant v. Fissell, 84 N. J. LL. 72, and holds: that the 
circumstances are not to be confounded with cases of accidents due 
to the elements, such as lightning, heat or cold, where the risk is 
general, and applicable alike to everyone in the locality; and he 
reasons, perhaps quite properly, that, if the peculiar case of Terlicki 
v. Strauss & Co., 85 N. J. L. 454, comes within the purview of the 
Workmen’s Compensation Act, the case in hand also does. In the 
other case, that of Rucker v. Read, in which Judge Martin writes the 
conclusion, a domestic servant and general maid and housekeeper 
lived with the respondent, a retired physician, seventy-seven years of 
age, on the fifth floor of an apartment house. Here, too, a fire broke 
out in the lower part of the building during the night, when the 
servant was asleep, and she died while in bed as the result of the fire. 
Practically the same question arose, therefore, as in the other case. As 
there are no American cases directly in point, Judge Martin quotes at 
length from a large variety of English cases, and holds, as does Judge 
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Osborne, that the risk of fire was one incidental to the employment. 
The New Jersey case of Bryant v. Fissell is again relied upon for the 
general reasoning. If either of these cases should be carried up and 
held by the highest Court in this State to be settled law, it will cer- 
tainly tend to make employers, especially in tenement houses, more 
particular as to their fire risks. But in the matter of exact justice they 
would not settle certain questions. For example, supposing the fault 
of the fire is the carelessness of some other tenant in the building: 
why should the compensatory act not be settled upon him? Or, 
suppose it is distinctly the fault of the landlord, who, by not providing 
fire escapes, or otherwise complying with safety laws, is really respon- 
sible for the death of an employé: why should the penalty not 
fall upon him? Morally, an employer may be absolutely innocent of 
negligence or wrong, and one not an employ er be morally guilty of 
either negligence or wrong, yet the pecuniary punishment is borne by 
the one who is practically innocent. This line of reasoning, however, 
cannot be carried forward to any extent, because, in perhaps the 
greater percentage of cases arising under the Workmen’s Compensa- 
tion Act, no guilt whatever is to be attributed to the employer whom 
the law makes responsible for compensatory payments. The whole 
design of the Act is not to adjust with nicety the moral responsibility 
for an accident, but to see that the employe and his family, who are 
less favored to bear losses than the employer, shall be taken care of 
in every case where the accident arises out of or in the course of the 
employment. It may be said to be one-sided justice, but it is in line 
with certain English and Americal ideals that have grown up during 
the past few vears, and which are to be sustained on practical, rather 
than merely theoretical, foundations. 





We think it was during the term of Governor Griggs when the 
question was mooted as to whether there should be appointed to the 
Court of Errors and Appeals Judges who were not lawyers, and who, 
of course, possess no more knowledge of the law than the average busi- 
ness man whose attention has been directed all his life to usual 
business matters. Governor Griggs took the ground that only some- 
body learned in the law should lay down the law, and, as most 
Governors since continued to be of his opinion, in consequence a rather 
distinguished line of members of the Court of Errors and Appeals, 
which formerly constituted an actual lay element, has followed, in- 
cluding such lawyers as James H. Nixon, William L. Dayton, Charles 
E. Hendrickson, William H. Vredenburgh, Frederic Adams, Peter D. 
Voorhees, Garret D. W. Vyoom, James B. Dill and others. We 
regret now to see that Governor Fielder has departed from a rule 
founded on correct business principles, and has nominated a layman to 
take the place of Judge Vredenburgh. The slight pay attaching to the 
office of a Judge of the Errors and Appeals naturally does not attract 
active members of the Bar, but the honor is something, and it would 
seem that somewhere throughout the State there could be found 
enough well-balanced, conservative and well-informed attorneys, who 
do not care longer to strive for what may be gained by an active 
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profession, to fill positions vacant in the highest Court of this 
State, without having to go out into the political or general business 
world for them. The principle of employing a blacksmith to do the 
work of a blacksmith, a railroad man to run a railway train, holds just 
as good when it is urged that someone familiar with the law should 
administer the law. 





At the time of the decision in the Supreme Court of the case of 
Hulley v. Moosbrugger (38 N. J. L. J. 118, 93 Atlantic 79), we in- 
tended commenting upon the result, because it seemed to us not as 
well considered as are the usual determinations in the Supreme Court. 
We did not do so, however, because we learned the case was to be ap- 
pealed to the Court of Errors and Appeals. The highest Court of the 
State has now pronounced upon the matter and has reversed the Su- 
preme Court, as well as the original holding by the Somerset Common 
Pleas. The case, stripped of all technicalities, narrowed down to the 
question of whether there should be compensation for injury to an 
employé which was the result of horseplay, or skylarking, between 
employés. Mr. Justice Kalisch, in writing the opinion in the Supreme 
Court, said: “In the case under consideration it appears that the 
prosecutor employed young men and boys. It is but natural to expect 
them to deport themselves as young men and boys, replete with the 
activities of life and health. For workmen of that age, or even of 
maturer years, to indulge in a moment’s diversion from work to joke 
with or play a prank upon a fellow workman is a matter of common 
knowledge to everyone who employs labor. At any rate, it cannot 
be said that the attack made upon the decedent was so disconnected 
from the decedent’s employment as to take it out of the class of risks 
reasonably incident to the employment of labor.” The Errors and 
Appeals fails to take this view of the case. The opinion, by Chancellor 
Walker, quotes from the McNichol’s case in Massachusetts, as well 
as English cases, to show that it must appear, in order that compensa- 
tion payments shall be claimed and paid, “that the injury had its 
origin in a risk connected with the employment and that it flowed 
from that source as a natural consequence.” If this is not sound law 
it ought to be. If in the case in hand it had been shown to be a 
fact that skylarking was a habit among the employés of Moosbrugger, 
known to him, uncondemned by him, and that it was reasonable for 
him to expect that injuries would result to some one or more of his 
employés at some time, it might well be said that he was in fault in 
permitting it, and we are not so certain that then the injury from 
“horseplay” might not have been said to flow as a natural consequence 
from the particular employment. But to hold that an employer is 
to be mulcted in compensation damages by an injury one workman 
inflicts on another in a sudden quarrel, or when doing that which is 
in no way connected with the employment, is to push the matter of 
workingmen’s compensation beyond all reasonable limits, and we are 
glad this is not to be the settled law in New Jersey. 
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Contempt proceedings are rather rare in New Jersey, but are 
sometimes necessary, and an excellent example of when they should 
be begun and carried through promptly to determination was the 
case in the Hudson county Courts on January 22d last. The “Hudson 
Dispatch” printed an interview, which it sought out by a reporter in 
which the interviewer asserted that a person indicted by the Hudson 
grand jury was “fraudulently and unlawfully” indicted, and it seems 
that the person indicted also made an affidavit charging the Judge of 
the Court and Prosecutor with complicity in having an indictment 
found not passed upon by the grand jury; in other words, so reflecting 
upon the Court and prosecuting officer that, if true, would render 
them liable to impeachment. Mr. Justice Swayze sat with the two 
Hudson Judges in hearing the contempt proceedings and is reported 
to have said: “Publication of the story could have been for but one 
purpose, and that purpose was to terrorize the Court and Prosecutor 
and to influence the jurors. It was as gross a contempt of court as I 
have knowledge of. Nor was it personal contempt. We all have to 
overlook personal attacks. Such we do not consider at all, but we 
would fail in our duty if we did not yr gt cognizance of this.” News- 
papers of this State, as in the city of New York, are given to try 
cases that are in the Courts, and are as unfitted to do so as laymen 
generally. They take the ground that free speech permits them to 
sensationalize and berate officials without limit. The law of libel 
has no terrors for them. Happily, when they run up against an up- 
right judiciary they get into trouble occasionally, and here is an in- 
stance where the Court has had the courage to do its duty and fine and 
imprison the chief offenders, and to fine those in a less degree guilty. 





In Zabory v. Thompson Machine Company, a workmen’s com- 
pensation case reported in this issue, Judge Osborne, sitting in the 
Essex Common Pleas, has endeavored to clear up and settle the 
usual variances found in awards in hernia cases. There has hitherto 
been no uniformity in the determination of such cases in this State, 
but his method is one which seems to have common sense and just 
reasoning in it and, if followed by other Judges, it may make some- 
thing approaching to uniformity possible. The rule he has adopted 
is a simple one, and we call the attention of other Common Pleas 
Judges to it as worthy of their consideration in future similar cases. 





On January 15 the Chancellor appointed ex-Judge John E. Foster, 
of Atlantic Highlands, Vice-Chancellor, to succeed Vice-Chancellor 
Emery, who recently resigned because of ill health. He was sworn 
in on the 18th. The new Vice-Chancellor is fifty-one years of age. 
He studied law with the late William Pintard, of Red Bank; grad- 
uated from the Law School of Columbia University in 1886; was ad- 
mitted to the New Jersey Bar at the November Term of that year, 
and three years later became counselor. Following his admission 
he began practicing at Atlantic Highlands, where he had remained 
ever since. He served as Mayor of that borough in 1888 and 1889; 
then became Prosecutor of the Pleas of Monmouth, serving until 
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1904, when he was appointed Common Pleas Judge of the county, 
continuing as such until 1914. In politics he is a Republican, as has 
been Vice-Chancellor Emery. The record of Judge Foster is known 
to have been admirable, and, as no adverse comments have been 
passed upon the selection, it is believed that the new Vice-Chancellor 


will fill the position with honor to himself and credit to the Bench 
and State. 





As we go to press the sad news arrives from Morristown that ex- 
Vice-Chancellor John R. Emery died (January 30), from bronchial 
pneumonia, only one month after his resignation enforced by illness. 
The Bench and Bar of the State will feel the loss most severely. The 
career of the distinguished jurist will be more fully noticed in our 
next issue than the brief notice now given under our obituary notes. 





ABOLISHING DOWER AND CURTESY. 


The amendment made by the last Legislature to the Act direct- 
ing the descent of real estate was only part of a plan which involved 
the rights of dower and curtesy and also the rights of married women 
to convey lands without going to their husbands. 

The plan was to do away with inequality between father and 
mother in the right of inheritance of their children’s land, and be- 
tween husband and wife in dower and curtesy, giving each of them 
an estate in fee in one-third of the land for life by descent; to abolish 
the inchoate right of dower in lands held by the husband which he 
has parted with before his death; to enable both husband and wife 
to convey lands and an absolute title to lands without the concurrence 
of the other; and to enable a husband to convey lands directly to his 
wife. 

The only statute passed, however, to effectuate either of these 
purposes was an amendment to the “Act directing the descent of 
real estates.” This did away with the preference of the father over 
the mother in case of death of a child intestate, without leaving 
brother or sister or issue of either, and gave the father and mother 
an estate by entirety in fee. It gave the surviving husband or wife, 
dying intestate, a life estate in one-third of the other’s land held in 
fee, but not in fee tail. All the reservations in the old descent Act with 
respect to dower and curtesy were omitted, and there was a separate 
section expressly abolishing all estates and interests of dower and 
right of dower and curtesy. 

There had been no expression of public opinion in favor of such 
legislation, and no discussion of the subject among the members of 
the Bar on the passage of this Act. Protests were made against the 
whole plan and especially against summary action in attempting to 
abolish dower and curtesy without public discussion. Question was 
made whether the attempt had been successful in view of the fact 
that dower and curtesy were not expressed in the title of the Act. In 
view of this a new Act was introduced and passed in the Senate 
entitled “An Act to abolish dower and curtesy,” but this was adversely 
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reported in committee in the House, and none of the bills relating to 
conveyances by husband and wife became laws. 

The law remains that the husband must still join in the wife’s 
deed, and, while the husband or the wife takes by descent a life 
estate in one-third of the other’s land, there is a question whether 
the wife’s inchoate right of dower or the husband’s right of curtesy 
is zholished either by implication or by the express words of the last 
section of the amending Act, the object of which was not expressed 
in the title. 

It may well be contended that dower and curtesy in lands of 
which the intestate dies seized are abolished by implication in_giving 
both husband and wife a life estate by descent in such lands, and 
there is room for argument that the inchoate right of dower also 
was abolished by implication, and that the last section was properly 
included in an amendment of the Act directing the descent of lands, 
because it only declared expressly what was implied in the amend- 
ments to the other sections of the Act. 

But it was discourteous, to say the least of it, to deal in so sum- 
mary a manner with such venerable creatures as dower and curtesy, 
and then not to give them a happy dispatch, but to leave them 
neither dead nor alive. They were old, very old, but still beloved of 
many, and very useful even in these new times when husbands and 
Wives are so nearly independent of one another in law, and perhaps 
the more necessary on that account. They are older than Magna 
Charta, for the Great Charter provided that for her dower a widow 
was to have assigned to her one-third of all the lands of her husband 
unless she had been endowed with less at the church door, although 
in Glanville’s time her dower was only one-third of what her husband 
had at the time of the espousals. (Reeve’s Hist. English Law.) The 
word curtesy by the law of England does not appear until Edward 
the First’s time, but Bracton, in the year 1200, says the husband holds 
“according to the custom of the Kingdom.” 2 Pollock & Maitland 


Hist. of Eng. Law, 413. The husband was guardian of his wife and 
her land was kept, the whole of it, after her death if there were a 
child bern alive. Ibid, 415. 

[he feudal conditions under which dower and curtesy took the 
place of the earlier community of interest no longer exist, but the 
estates created more than seven centuries ago have endured through 
all the changes made in the legal relations of husband and wife, and 
they have served to secure to both husband and wife some interest 
in the lands of the other after death which cannot be affected by will. 
There is no other rule in the common law existing in this country, 
except the estate by entirety, that gives to wife or child any assurance 
against being wholly disinherited. The common law departed from 
the earlier community of interest between husband and wife (which 
still exists in the Spanish law of some of our western states), and we 

e always refused to restrict the freedom of the power to dispose 
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i property by will or to adopt the provision of the French law for the 
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The substitute offered for dower and curtesy in the new statute 
affords no protection against husband or wife being cut off by will 
as to all interest in the home and all other real estate of the other. The 
husband is deprived of his right of succession and the wife of her 
dower in land of which the husband died seized as well as in the land 
which he formerly owned. It is this latter right that causes em- 
barrassment to the conveyancer and title company, and it may be that 
all that is desirable could be accomplished by a statute providing 
that the wife should have dower only in the lands of which the hus- 
band died seized. There was a time in England when dower was so 
limited, and it might be so limited again without doing away with 
it entirely. This would accomplish to a great extent the purposes of 
those who wish to make husbands and wives independent of each 
other in their dealings with real estate in their lifetime and those 
who wish to avoid some inconvenience in the searching of titles. 

The wife, however, would be subject to be deprived without her 
consent of all interest in her home and all real estate sold before her 
husband’s death, and, however it may be in cities, there is a strong 
feeling yet in the country in favor of preserving some interest in the 
family acres for the widow if not for the children. The proposed bills 
making it unnecessary for husband or wife to join in all conveyances 
of the other wou!'d enable either of them to dispose of the home 
without even the knowledge of the other, unless an amendment were 
made to the Homestead Exemption Act, which applies now only to 
sales under execution (Sales of Land, par. 64), and if curtesy were 
abolished, this should apply to husbands as well as wives. 

The proposed provision that a wife or a husband may convey 
directly to the other would remove a safeguard against undue influ- 
ence which ought not lightly to be dispensed with; and, in the case 
of estates by entirety, it would give rise to some puzzling questions 
over which there is difference of opinion. For example, in a recent 
case in the New York Court of Appeals, arising under the Transfer 
Tax law, one question was whether a man having an estate by 
entirety, who conveyed to himself and his wife an estate by entirety, 
made the conveyance to himself or to a separate entity composed of 
himself and his wife. Matter of Klatzl, New York Law: Journal, 
= 20, 1915; commented on in Harvard Law Review, Dec. 1915, 
p. : 

The law of dower and curtesy and of conveyances by husband and 
wife ought not to be dealt with by the Legislature until after being 
carefully considered by the Bar and full public discussion, 


EDWARD Q. KEASBEY. 
Newark, N. J., Dec. 18, 1915. 





That workmen cannot lawfully combine to secure the discharge of 
a fellow workman by notifying the employer that they will quit if he 
is not discharged, merely because he makes conditions so unpleasant 
for them that they do not care to work with him, is held in Bausbach 
v. Reiff, L. R. A. 1915D, 785. 
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HULLEY v. MOOSBRUGGER. 


(N. J. Court of Errors and Appeals, Nov. 15, 1915). 


Workmen's Compensation Act— Death of Employe When Injury Resulis from Horseplay 
or Skylarking. 


On appeal from N. J. Supreme Court. 


Proceedings under the Workmen’s Compensation Act by Annie 
E. Hulley to obtain compensation for death of an employé, opposed 
by Herman F, Moosbrugger, the employer. Compensation was 
awarded, the judgment was affirmed by the Supreme Court on certio- 
rari and the employer appeals. 


Messrs. McCarter and English for Appellant. 
Mr. Clarence E. Case for Appellee. 


WALKER, Chancellor: The question argued, and therefore the 
only one to be decided upon this appeal, is as to whether or not an 
—ee is liable under the Workmen’s Compensation Act (P. L. 

1911, p. 134), to make compensation for injury to an employé which 
was the result of horseplay or skylarking, so called. The injury in 
this case resulted in death. The facts are succinctly stated in the 
opinion of Mr. Justice Kalisch in the Supreme Court (93 Atl. p. 79) 
as follows: 

“William Hulley, a journeyman plumber, the petitioner’s de- 
cedent, was in the employ of the prosecutor, a master plumber. On 
the 17th day of September, 1913, the decedent was doing a plumbing 
job for his master in a dwelling house, the completion of which job 
required some fittings that were contained in a bin in his employer’s 
shop. At five o’clock in the afternoon the decedent quit work and 
went to his employer’s shop, and, while on his way to the bin for the 
fittings to be used on the job in which he was engaged, a fellow work- 
man, in a spirit of play, whom the deceased was passing, swung his 
arm around, either to knock off decedent’s hat or to strike him, where- 
upon the decedent, in dodging the attack, slipped on the descending 
concrete floor, fell, and sustained injuries which caused his death.” 

It seems to be immaterial whether Hulley instigated the larking, 
or took part in it, and it may be assumed that he did neither, which 
appears to be the fact. 

To warrant recovery for the death of an employé under section 
2 of the Act mentioned, it must not only appear that it was the re- 
sult of an accident which occurred “in the course of his employment,” 
but also that it arose “out of the employment.” Bryant v. Fissell, 
84 N. J. Law, 72, 86 Atl. 458. 

The Judge of the Somersé&t Common Pleas held that the petitioner 
was entitled to recover for the death of her intestate for injuries sus- 
tained by reason of the accident, which, he says, arose out of and in 
the course of the decedent’s employment. Although the findings of 
the Court of Common Pleas as to the facts of the case are conclusive, 
according to section 18 of the Act, and the decision of the Supreme 
Court in Sexton v. Newark Dist. yg Co., 84 N. J. Law, 85, 86 Atl. 
451 (affirmed on another ground, s. c., 86 N. J. Law, 701, 91 Atl. 1070), 
_and therefore are conclusive here, poy nevertheless, the law arising 
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upon ascertained facts is a question for the Court reviewing the de- 
cision (Bryant v. Fissell, supra). _ —_ 

The Supreme Court in its opinion properly held that the principle 
to be deduced from the adjudications in this State is that, where an 
accident is the result of a risk reasonably incident to the employment, 
it is an accident arising out of the employment; but the facts of the 
case at bar do not bring it within the doctrine. In none of the cases 
cited by the Supreme Court did the injury result from horseplay or 
skylarking—not even in the Massachusetts case In re Employers 
Liability Assurance Corp., 102 N. E. 697; s, c., sub nom. McNichol’s 
Case, 215 Mass. 497, wherein it was held: 

“Under St. 1911, c. 751, pt. 2, § 1, which provides that payments 
of compensation under the Workmen’s Compensation Act shall be 
made where an employé ‘receives a personal injury arising out of and 
in the course of his employment,’ in order that a claim for such com- 
pensation should be sustained, it must appear that the injury had its 
origin in a risk connected with the employment and that it flowed 
from that source as a natural consequence. Injuries, resulting in 
death, received by a checker in the employ of a firm of importers, 
while doing his work at a dock, from blows or kicks given him by a 
fellow workman in ‘an intoxicated frenzy and passion,’ where such 
fellow workman was known to the superintendent in charge of the 
work to have the habit of drinking to intoxication and when in that 
condition to be quarrelsome, dangerous, and unsafe to work with, 
and knowingly was permitted by such superintendent to continue to 
work on the day of the injury while in such a condition of intoxica- 
tion, are injuries arising out of and received in the course of the work- 
man’s employment within the meaning of the Workmen’s Compensa- 
tion Act.” 

And Rugg, C. J., in delivering the opinion of the Court, observed, 
at page 498 of 215 Mass., 102 N. E. 697: 

“The first question is whether the deceased received an ‘injury 
arising out of and in the course of his employment,’ within the mean- 
ing of those words in part 2, § 1, of the Act. In order that com- 
pensation may be due, the injury must both arise out of and‘also be 
received in the course of the employment. Neither alone is enough. 
It is not easy nor necessary to the determination of the case at bar 
to give a comprehensive definition of these words which shall ac- 
curately include all cases embraced within the Act and with precision 
exclude those outside its terms. It is sufficient to say that an injury 
is received ‘in the course of’ the employment when it comes while 
the workman is doing the duty which he is employed to perform. 
It ‘arises out of’ the employment, when there is apparent to the ra- 
tional mind, upon consideration of all the circumstances, a causal 
connection between the conditions under which the work is required 
to be performed and the resulting injury. Under this test, if the injury 
can be seen to have followed as a natural incident of the work and to 
have been contemplated by a reasonable person familiar with’ the 
whole situation as a result of the exposure occasioned by the nature 
of the employment, then it arises ‘out of’ the employment. But it 
excludes an injury which cannot fairly be traced to the employment 
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as a contributing proximate cause and which comes from a hazard to 
which the workmen would have been equally exposed apart from the 
employment. The causative danger must be peculiar to the work and 
not common to the neighborhood. It must be incidental to the char- 
acter of the business, and not independent of the relation of master 
and servant. It need not have been foreseen or expected, but after 
the event it must appear to have had its origin in a risk connected 
with the employment, and to have flowed from that source as a 
rational consequence.” 

In MeNichol’s Case the Supreme Judicial Court of Massachusetts 
‘ited the English cases in which it had been held that certain ex- 
raneous injuries arose in the course and out of employment, and also 
hose in which the contrary had been held, citing Armitage v. L. & 
Y. Ry. Co. and Craske v. Wigan, infra, observing, in effect, that the 
conclusions reached in those cases accorded with their facts. We 
regard the McNichol Case as an authority for the result reached 
the case at bar. 

We have no case in this State in which the right to recover under 
the Workmen’s Compensation Act has arisen out of an accident 
which was the result of horseplay or skylarking, so called; but the 
right to recover in such circumstances has been denied in several 
well-considered E ng! lish cases, and the Supreme ( Court said in Bryant 
v Fissell, —— . as the language of the British Workmen’s Com- 
pensation Act with go rence to an accident arising out of and in the 

tf employment is identical with that of our own, therefore 
cases in that jurisdiction construing that language will be useful in 


ower 


construing the mesg! language in our own Act. 

In Armitage v. L. & Y. Ry Co., L. R. 1902, 2 King’s Bench, 178, 
a boy 16 years of hig engaged at work where he and other boys 
were employed, was pus hed into a pit by another boy for a “lark.” 
Becoming angrv, he picked up a piece of iron and threw it at the 


boy who pushed him in; it missed him, and hit another boy in the 
injuring him, and for which he claimed compensation from his 
employer. The county Court Judge held that the accident was one 
which arose out of and in the course of the boy’s employment, and 
ipensation. This judgment was reversed. Three opin- 
livered in the case. Collins, M. R., held that the findings 
t C ions of fact, if there be evidence to sup- 
t misdi rected himself in point of law, are 
said, at page 181: 
1€ same work as the respondent, in anger 
nether boy, which missed him, and hit the 
mgful act entirely outside the scope of 
e does not provide an insurance for the 
ident happening to him while he is en- 
his master, but only against accidents 
rse of that employment. * * * Asa 
s id that an accident caused to a work- 
tk by a fellow workman’s doing a wrong- 
utside the scope of his employment is an accident 
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arising out of and in the course of the employment. For these rea- 
sons I think the appeal must be allowed.” 

Mathews, L. J., observed, at page 182: 

“The Act gives compensation in respect of accidents ‘arising out 
of and in the course of the employment.’ If the words had been 
merely ‘arising in the course of the employment,’ possibly the result 
might have been different, but we have to deal with the additional 
words ‘out of,’ which we must suppose to have been introduced by the 
Legislature for some reason.” 

And Cozens-Hardy, L. J., said, at page 183: 

“I think that some meaning must be given to the words ‘out of’ 
in the section. They appear to point to accidents arising from such 
causes as the negligence of fellow workmen in the course of the em- 
ployment, or some natural cause incidental to the character of a 
business. An accident arising out of the dangerous nature of a busi- 
ness carried on, and not involving any human agency, such, for in- 
stance, as spontaneous combustion of some material, might be said 
to arise out of the employment. But I do not think that an accident 
caused by the tortious act of a fellow workman having no relation 
whatever to the employment can be said to arise out of the employ- 
ment.” 

In Fitzgerald v. W. G. Clarke & Son, L. R. 1908, 2 King’s Bench, 
796, it was held: 

“An employer is not liable under the Workmen’s Compensation 
Act, 1906, to pay compensation for injury caused to a workman 
while engaged at his work by the tortious act of a fellow workman 
which had no relation to the employment. The words ‘out of and 
in the course of the employment’ in section 1, subsec. 1, of the Act, 
are used conjunctively, and are not to be used as meaning out of; 
that is to say, in the course of. The words ‘out of’ point to the 
origin or cause of the accident; the words ‘in the course of’ to the 
time, place, and circumstances under which the accident takes place.” 

In dodging the blow intended for him or his hat, Hulley did, in 
effect, the same as the lady’s maid in Craske v. Wigan, L. R. 1909, 
2 King’s Bench, 635, who, when a cockchafer (a large European 
scarabaeoid beetle), flew into the nursery where she sat’ sewing, 
threw up her hand to prevent it striking her in the face and hit her 
right eyeball so violent a blow with the bent knuckle of her right 
thumb as to cause an injury resulting in permanent defective vision. 
It was held that the injury was not caused by an action arising out of 
the employment within the meaning of the Act. 

In Wrigley v. Nasmyth, Wilson & Co., Workmen’s Compensation 
Reports (England) 1913, p. 145, it was held: 

“A turner while.larking with another turner was knocked into a 
lathe, thereby injuring himself. Held, that the accident did not arise 
‘out of and in the course of the employment’ within section 1, sub- 
division 1, of the Workmen’s. Compensation Act, 1906.” 

In Hillis v. Shaw, Id., p. 744, it was held: 

_“A domestic servant whilst in the course of her employment was 
accidentally shot and injured by a farm laborer who was carrying a 
gun from the house to the fields, where it was required by the em- 
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ployer for the purpose of shooting crows, In reply to the question, 
‘Did he present it at you in a joke?’ put by the county Court Judge, 
the injured servant stated: ‘He might have pointed it at me; it was 
not intended.’ Held, that the evidence given by the servant herself 
was sufficient to justify the conclusion that the injury was caused 
by the larking or fooling of the laborer; and that therefore this was 
not an accident arising out of the employment within the meaning of 
section 1, subdivision 1, of the Workmen’s Compensation Act, 1906.” 
In the opinion of the Supreme Court it is stated that it was a 
negligent act of the fellow workman to make a pass at the decedent. 
This, too, we think is erroneous. It is true that “negligence” is 
either the omission to do something which a reasonable man, guided 
by circumstances which ordinarily regulate the conduct of human af- 
fairs, would do, or the doing something which a prudent and reason- 
able man would not do (Bouv. Law Dic. [Rawle’s Rev.] p. 748), 
yet, when negligence arises out of an act of commission by one for 
whose conduct another is responsible, it must be with reference to 
some duty which the responsible person owed to the party injured. 
This is illustrated in Bittle v. Camden & Atlantic R. Co., 55 N. J. 
Law, 615, 28 Atl. 305, 23 L. R. A. 283, wherein it was held that, if the 
blowing of a whistle on a railroad train in approaching stations and 
crossings and passing them was done negligently, wantonly, or ma- 
liciously by an engineer, his emplover, the railroad company, was liable 
for damages which resulted from the frightening of a horse through 
such conduct. It appeared that the engineer, instead of blowing the 
whistle in the ordinary way, pulled the whistle wide open and blew 
it a great deal louder and shriller than usually. The railroad com- 
pany owed a duty to the owner of the horse to have the whistle blown 
in the usual manner, and was therefore liable for damages resulting 
from its employé blowing it in an extraordinary shrill and loud man- 
ner. 
In the case at bar the employer was not charged with the duty 
to see to it that none of his employés assaulted any other one of them, 
either willfully or sportively. And when one made such an assault 
upon another he was guilty of the doing of a negligent act as an 
individual tort-feasor, for which his employer was not responsible. 
The cases in which railroad companies have been held liable for 
assaults committed by their employés upon third persons in no wise 
militate against this doctrine, for that liability arises from the obliga- 
tion of a carrier to protect passengers against any injury from the 
negligent or willful misconduct of its servants in executing the con- 
tract to carry. Haver v. Gentral R. Co., 62 N, J. Law, 282, 41 Atl. 916, 
43 L. R. A. 84, 72 Am. St. Rep. 647. See, also, Haver v. Central R. 
Co., 64 N. J. Law, 312, 45 Atl. 593. It is a general rule that the mas- 
ter is liable for the act of a servant within the scope, but not for acts 
committed outside the scope, of his employment, 26 Cyc. 1525. An 
exception to the rule confining a master’s liability to acts of a servant 
within the scope of his employment and line of duty is the respon- 
sibility of a railroad company for assaults committed by its servants 
upon passengers, upon the ground that the company undertook an 
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additional duty involving the utmost care and good faith; its liability 
being placed on the ground of public policy. Id. 1527. | 

i= | The accident in this case was clearly not one within the scope 
ee of the employment of the ——, sed _ it one arising out of a 
ra sonably incident to that employment. 

ha gees er fine sc that an employer is not liable, under the Work- 
[ men’s Compensation Act (P. L. 1911, p. 134), to make compensation 
, for injury to an employé, which was the result of horseplay or sky- 
larking, so called, whether the injured or deceased party instigated 
the occurrence or took no part in it; for, while an accident, hap- 
pening in such circumstances, may arise in the course of it, it cannot 
be said to arise out of the employment. 

The judgment under review must be reversed. 
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FELDMAN v. NEWARK HAIR & BY-PRODUCTS CO. 


4 (Essex Common Pleas, Jan. 5, 1916). 
{ Workmen’s Compensation Act— Death by Fire Accident— Was It “‘in Course of 
* Employment ?”’ 
. Case of Sarah Feldman, Petitioner, against Newark Hair & 
j By-Products Company, a corporation, Respondent. Petition filed 
F under Workmen’s Compensation Act, 
€ Mr. William P. Murphy for Petitioner. 
h Mr. George P. Laible for Respondent. 
. OSBORNE, J.: This proceeding is brought to recover compensa- 
“ tion under the “Workmen’s Compensation Act” for the death of the 
- petitioner’s decedent, on April 1st, 1915, by being fatally burned in a 

fire which occurred in the building where she was employed by 
. respondent as a stenographer. 

The business of the respondent was that of preparing animal hair 

- and its by-products, and was conducted on the fourth floor of the 
: building where the fire occurred. The fire had its origin on one of 
It the lower floors of the building. Decedent was fatally burned while 
‘ being assisted in escaping from the burning building by one of the 
| officers of the respondent corporation. 
- The only question in the case is whether the accident arose out 
- ‘ of and in the course of the employment. It is, of course, incumbent 
" | upon the petitioner to show this. 
a ; In the English case of Chitty v. Nelson, decided September 8, 
“a 1908, and reported in 2 Butterworth’s Workmen’s Compensation cases, 
6, . p. 496, it was held, in the case of a servant girl who was suffocated 
2. ui through a fire in a house in which she was employed, that the accident 
o a arose out of and in the course of the employment. The servant in 
ts an that case was a kitchen maid and occupied a room with the cook, who 
nn was somewhat lame. The fire broke out after the household had re- 
nt tired to rest. Both the applicant’s intestate and the cook were suffo- 
— cated by smoke. Judge Templer in delivering his judgment said: 
ts ia “There is no question that they both perished accidentally as a 
" result of the fire. Nor is there any question that the accident to the 
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deceased was in the course of her employment by respondent. But it 
has been argued on behalf of the respondent that this is a case in 
which the accident has not in any sense arisen out of the employment, 
and, therefore, there is no liability to compensate the dependent. The 
case is by no means free from difficulty, and I am not aware of any 
decision exactly in point. I think that there is no doubt that the 
words ‘arising out of and in the course of the employment’ means 
distinct things and must be construed conjunctively, and also that the 
onus of proof lies on the applicant to prove that the accident both 
arose out of and happened in the course of the employment, as in the 
case of Pomfret v. Lancashire and Yorkshire Railway Company (89 
L. T. 176; (1903) 2K. B. 713; 3 W. C. C. 114). In the present case 
it will be conceded that, but for the fact of the deceased being in the 
service of the respondent at the time of the fire, the accident by 
which she lost her life would not have happened to her. It will also 
be conceded that it was part of her duty to sleep in the room assigned 
to her, a duty which involved a certain amount of risk in case of fire-— 
a risk to which she was exposed not only on account of the distance 
from the ground, but also from the fact that her fellow-servant was an 
elderly woman suffering from bad legs, which naturally would enhance 
the difficulties of any rapid escape for her and also for the deceased 
if she determined to stand by her, as it is in evidence she actually did. 
This being so, I am of opinion that the fact of sleeping in this room 
and sharing it with an elderly and inactive fellow-servant was part 
of a duty which the deceased owed to her employer and to herself— 
a duty which exposed her to a risk in case of fire more than the 
usual and ordinary risk, and the consequence of which proved fatal to 
her, and, therefore, finding this as a fact, I hold that the accident by 
which the deceased lost her life did arise both out of and in the 
course of her employment in the respondent’s service.” 

While it is true that the case at Bar is not that of a servant 
who was required to sleep on the premises, yet the duties of the 
petitioner's intestate in this case required her to be upon the premises 
of the master, which involved a certain amount of risk in case of fire, 
and she was in the act of leaving the premises to reach a place of 
safety when she was overcome by the fire. She was on the premises 
pursuant to her duties and in the service of the respondent at the 
time of the fire; it therefore follows that if she had not been in the 
service of the respondent at the time of the fire the accident by which 
she lost her life would not have happened to her. It was her duty to 
be on the premises, “a duty,” quoting Chitty v. Nelson, “which in- 
ayo a certain amount of gisk in case of fire.” Of course, in Chitty 

Nelson there was the added risk which followed from her sleeping 
with an elderly woman suffering from bad legs which naturally would 
enhance the difficulties of any rapid escape, which the Court said 
exposed her to a risk of fire more than is the usual and ordinary risk. 
If the Court based its conclusion solely upon that added risk—that is, 
sleeping with the infirm cook—then the cases are not analogous, but, 
if it was based as well upon the fact that she was exposed to the risk 
of fire by reason of her duties making it necessary for her to be on the 
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premises of her employer as the language of the Court would seem to 
indicate, then the case is in point. 

In Bryant v. Fissell, 84 N. J. L. 72, the deceased came to his 
death through injuries received by reason of a heavy bar of metal 
falling upon his head from one of the upper stories of the building 
upon which he was engaged in doing work. In that case the Supreme 
Court held that “for an accident to arise out of and in the course of 
the employment it must result from a risk reasonably incidental to 
the employment,” and the Court therefore concluded “that an accident 
arises ‘in the course of the employment’ if it occurs while the employé 
is doing what a man so employed may reasonably do within a time 
during which he is employed, and at a place where he may reasonably 
be during that time,” and adds: “When it is something the risk of 
which might have been contemplated by a reasonable person, when 
entering the employment, as incidental to it.” In support of its con- 
clusion the Court, quoting Elliot’s Workmen’s Compensation Act (6th 
Ed.) p 71, says: “And a risk may be incidental to the employment 
when it is either an ordinary risk directly connected with the employ- 
ment, or an extraordinary risk which is only indirectly connected 
with the employment * * *” 

It is objected that a fire was not one of the hazards of the employ- 
ment. I am of the opinion, however, that the inference was clearly 
permissible that not only was it an extraordinary risk indirectly con- 
nected with the employment, but that it was one of the risks which 
might have been contemplated by a reasonable person when entering 
the employment as incidental to it. (Bryant v. Fissell.) 

There are numerous other cases of injuries by foreign agencies. 
In Zabriskie v. Erie R. Co., 86 N. J. L. 266, compensation was allowed 
for injuries received by the workman while going to a toilet; and in 
Perlsberg v. Muller, 35 N. J. L. J..9, where the employé was struck by 
a passing wagon; and in McNiel v. Mountain Ice Co., 38 N. J. L. J. 
109, and Schmall v. Weisbrod & Hess Co., 38 N. J. L. J. 180, where 
the workman was criminally assaulted by a third person; and in the 
English case of Challis v. London and Sw. Ry. Co. (1905) 2 K. B. 154, 
where an engineer on a passing train was injured by a stone thrown 
by a boy. 

The circumstances in this case should not be confounded with 
those cases of accident due to the elements, such as lightning, heat or 
cold, where the risk is general and equally applicable to everyone in 
the locality, as in the case of Burke v. Ballantine, 38 N. J. L. J. 105, 
and Laspada v. P. S. Ry., 38 N. J. L. J. 102. 

If the accident in the case of Terlicki v. Strauss & Co. 85 N. j. L. 
J. 454, where the employé was injured while combing her hair pre- 
paratory to leaving for home at noon after she had quit work, comes 
within the purview of the Act certainly the case at bar does. 

I am quite satisfied that an accident arising out of the circum- 
stances in this case comes within the scope of the Act and judgment 
will therefore be entered for the petitioner. 
 &it is admitted by the respondent that petitioner’s decedent .was 
in receipt of wages amounting to seven dollars a week and that the 
undertaker’s bill amounted to more than one hundred dollars. 



















48 THE NEW JERSEY LAW JOURNAL. 


The judgment will be for a period of three hundred weeks at 
five dollars a week, together with one hundred dollars for the under- 
taker’s bill besides costs. Petitioner’s attorney will be allowed the 
sum of one hundred dollars from the amount of the recovery. 





RUCKER v. READ. 


(Essex Common Pleas, Jan. 5, 1916). 
Workmen’s Compensation Act—Death from Fire as Arising ‘‘ Out of and in the Course of 
the Employment.”’ 

Case of Thena Rucker, Martha M. Blue and Vermont Pinkett, by 
his next friend, Petitioners, against Joshua Ward Read and Phebe 
Read, Respondents. Petition filed under Workmen’s Compensation 
Act. ' 

Mr. Richard F. Jones for Petitioners. 

Mr. Moses J. DeWitt for Respondents. 


MARTIN, J.: This proceeding is brought by Thena Rucker, 
grandmother of Lillian T. Blue Pinkett, deceased, Martha M. Blue, 
mother of deceased, and Vermont Pinkett, by his next friend, infant 
son of deceased, petitioners, as dependents, against Joshua Ward Read 
and Phebe Read, his wife, respondents, under the Workmen’s Com- 
pensation Act, approved April 4, 1911, praying that the amount due 
petitioners be ascertained. Upon filing the petition a day was fixed for 
the hearing and after service of process and a copy of petition, re- 
spondent appeared and answered. At the shearing witnesses were 
sworn and it was decided that petitioners, Martha M. B lue, mother, 
and Vermont Pinkett, infant son of deceased, were at the time of the 
death of deceased, actual dependents within the meaning of the Act, 
and that Thena Rucker, grandmother, was not an actual dependent. 
It was also decided that deceased was not employed by Phebe Read, 
one of the respondents, and the petition was dismissed as to her. 

The only question remaining for determination is whether Lillian 
T. Blue Pinkett died as a result of injuries received by “an accident 
arising out of and in the course of the employment.” 

At the hearing the parties agreed to certain facts, which were 
incorp orated in the records, as follows 

‘That respondents....admit that on May 9, 1914, they....resided 
at the Aldine apartment, corner of Broad and Lombardy streets, 
Newark, and that such apartment was leased by the respondent, 
Joshua W. Read; that thegpartment leased consisted of certain rooms 
upon the fourth floor, together with a room in the dormitory or fifth 
floor, the fifth floor being used almost exclusively for the servants of 
the tenants of the Aldine apartment; that Lillian Blue Pinkett was 

. in the employment of Dr. Joshua W. Read as a domestic servant 
and general maid and housekeeper, among her duties being cook- 
ing, housework, kitchen work, laundry work and _ scrubbing, 
together with such other incidental work and general work as a 
domestic servant and maid is called upon to perform; that said Lillian 
Blue Pinkett had been in the employ of Dr. Read for some three or 
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four vears and was the only doméstic servant in the employ of-the 









































family: ... that the wages paid Lillian Blue Pinkett were twenty 
dollars per month, together with her board and lodging ; that she lived 
‘ with the respondents and had her bedroom upon the dormitory or fifth 
floor of the Aldine, . . . where she kept some of her clothes; that this 
room was furnished by the respondents, with furniture, including a 
dresser and bedding and bed clothing and bed mattresses, &c., which 
" were used by the deceased and furnished to her as part of the com- 
pensation before mentioned ; that the deceased was always at the home 
f of the respondents excepting every other Thursday afternoon and 
every other Sunday afternoon, other than when special permission was 
{ eranted to her to be awav; that on May 9th, 1914, sometime between 
‘ midnight and three o’clock in the morning, a fire broke out in the 
. Aldine apartment, the fire starting in the lower part of the building 
and ascending: that at that time Lillian Blue Pinkett, deceased, was 
asleep in her bed in the bedroom in the dormitory above mentioned ; 
that she died there as a result of the fire; that the body of the deceased 
was found in her night clothes....in bed; that others were burned 
’ to death as a result of the fire in said building; that respondents leit 
‘9 the building by means of the fire escape and were scantily clothed. 
t It is further admitted that the respondent, Dr, Joshua W. Read, is a 
d physician by profession and now retired and not in active business 
P and that he has no business assets; that the respondents are both 
€ living with their married daughter and her husband in East Orange, 
r and that they maintained a separate home or household and their 
- household furniture was burned; that the age of Dr. Read is seventy- 
e seven.” 
i, The deceased died as a result of the fire in the Aldine apartment 
e house, which started between midnight and three o’clock in the 
4 morning of Saturday, May 9, 1914, in the lower part of the building. 
t. At the time of her death she was and for some years prior had been in 
1, the employment of respondent as a domestic servant, receiving as 
compensation wages at the rate of twenty dollars per month, together 
n with board and lodging in the apartment of respondent. The Aldine 
it was a building five stories high, in which the living rooms of re- 
spondent occupied a part of the fourth and fifth floors. The bedroom 
e of deceased, rented by respondent and furnished to deceased by 
respondent, was located on the fifth floor. All of the furniture in 
d the bedroom was supplied by and was the property of respondent. 
a * The employment of deceased was of a continuous nature, somewhat 
t, similar to the employment of sailors. The deceased was under the 
is direction and control of respondent, subject to his call, and was 
h » apparently required to live in the home of respondent during the 
yf twenty-four hours of the ordinary day, and spent all of her time in 
1S the performance of her duties as a part of her contract of employment 
it with respondent. It was entirely within her duty as an employé to 





c- ™) sleep in the bedroom. 

The word “accident” as used in our Workmen’s Compensation 
Act has been defined as follows, viz: “An ‘accident’ is an unlooked for 
mishap or untoward event which is not expected or designed.” 
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Wa Bryant v. Fissell, 84 N. J. L., 72, 86 Atl, 458. The fire with the 
! resulting injury ni ie ath come within the definition. 


The contention of petitioners is that the deceased met her death 
by an accident which arose out of and was in the course of the em- 
ployment, because the deceased was peculiarly exposed on the Sat- 
urday morning in question to the danger of fire in a manner in which 
the public in general and most of the people in the house were not 
saneuad 

Che contention of respondent is that the danger of fire was one 
that could not be foreseen and that it was not in any degree a danger 
peculiar to the employment. 

Respondent, in support of this contention, presents a line of 
authorities which hold that accidents arising out of dangers not pecu- 
liar to the employment absolve respondent from responsibility. The 
cases are, generally, those in which the employé has been overcome 
by heat, frost-bite and stroke of lightning, as in cases of Burke v. P. 
Ballantine & Son, 38 N. J. L. J., p. 105, (April, 1915); Kelley v. 
Kerry County Council, 42 Ir. L. T. 23; Vol. 1, B. W. C. C. (1908) ; 
Warner = ep 4 B. W. C. C., 32 (1910), House of Lords, 
5 B. W. .. 177; Karemaker, v. S. S. “Corsican,” 4 B. W. C. C., es 
1911); ye etc., Ltd., v. Blakey, 49 Sc. L. R., 254 (1911), 
Se vs hes, ae v. Paisley School Board, 49 Se. L. R, 413 
_W. .. 047; Olsen v. Owners of S. S. “Dorset,” (i918), 
éB. W.C.C., 658; Laspada v. Public Service Railway Co., 38 N. J. 
lL... 102, and McKrill v. Howard, 1 Jones, (1909), 2 B. W. C. C., 460. 
Che facts in all these cases fail to disclose any particular risk to the 





emploveé as distinguished from the general public. 
he words “arising in the course of the employment,” and “out 
e € wment,” as used in the Workmen’s Compensation Act, 


e been defined in Brvant v. Fissell, supra, as follows: 
‘An accident arises in the course of the employment if it oc- 
‘urs while the employe is doing what a man so employed may reason- 
lv do within a time during which he is employed, and at a place 
e he mav sonably be during that time.” 
\n accident arises ‘out of’ the employment when it is some- 


gt sk of which _— have been contemplated by a reason- 
rson, when entering the employment as incidental to it.” 

risk is incidental to the employment when it belongs to or 1s 

vith what a w cnn has to do in fulfilling his contract 

risk m e incidental to the employment when it is either 


risk ma t 
iry risk directly connected with the employment, or an extra- 


rdinary risk which is only indirectly connected with the employ- 
nent g to the special nature of the employment.” 
No New Jersey cases have t found involving the facts dis- 


sed. It is, therefore, desirable to refer to cases under the British 


n Bryant v. Fissell, supra, the Court said: “Hitherto the perti- 
nent language of paragraph seven of our Act, ‘by accident arising out 
f and in the course of his employment,’ has not been construed by 
3ut the language is identical with the language of the 
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British Workmen’s Compensation Act of 1906 (6 Edwd. VII, c. 58), 
and therefore cases in that jurisdiction construing that language in 
their Act will be useful in construing the same language in our own.” 

In Edwards v. Wingham Agricultural Implement Company (1913 
Work. Comp. and Ins Rep., 642; 82 L. J. K. B. 998; 109 L. T., 60; 
57S. J., 701; 6 B. W. C. C., 511), Cozens-Hardy, M. R., in considering 
the question as to whether the accident was in the course of the em- 
ployment, said: “When does the employment of a man begin? Except 
in such a case as that of the domestic servant, where the employ- 
ment is continuous, the employment must begin at some time and 
place and end at some time and place.” 

In Aldridge v. Merry, (1912, 2 Ir. R. 308; 47 Ir, L. T. 5; 6 B. W. 
C. C., 450; 19138 Work. Comp. and Ins. Rep., 97, C. A.), the injured 
was employed as a domestic servant by respondent in a private hotel. 
She slept in a garret in the hotel. On the morning of the day of the 
accident she was called at six o’clock by her mistress to light the fire 
in the range. As she was in the act of getting up a bit of mortar 
from the rendering attached to the slates fell into her right eye, with 
the result that she lost the sight of one eye. It was held that the 
accident “arose out of and was in the course of the employment.’ 
Barry, L. C., (6 B. W. C. C. 451), said: “This girl was bound as a 
condition of her contract to sleep in that room; she had no other place 
in which to sleep... . It was the mistress who exposed her to the risk, 
because she could not have kept her employment unless she slept in 
that room.” Holmes, L. J., said (1913 W. & I. R., 99): “The contract 
is a matter as to which there can be no controversy. This girl was 
by her contract to reside in the house of her mistress during the 
twenty-four hours of the day, and to sleep in a particular room in 
that house, of which she had not the selection, but which was pointed 
out by her mistress. During the whole twenty-four hours she was 
acting in the course of her employment. There is no dispute as to 
that.” Cherry, L. J. (supra, p. 99) said: “The employment of a 
domestic servant is continuous. She is bound at any time to obey 
her mistress’ orders. Frequently, in the case of sickness, she has to 
get up in the middle of the night. At every moment she is in the 
house she is bound to obey orders, so that any accident which occurs 
to her while on the premises must arise in the course of her employ- 
ment. 

In Blovelt v. Sawyer, (1904, 1. K. B. 271; 73 L. J. K. B. 155; 
89 L. T. 658; 52 W. R. 503; 68 J. P. 110; 20 T. L. R. 105, C. A., 6 
B. W. C. C. 16) a workman was paid by the hour for the number of 
hours he was actually at work, the daily dinner-hour being excluded 
from the calculation. During the dinner-hour the workman was at 
liberty to leave the employer’s premises or to remain upon them and 
a take his dinner there. The workman was injured by an accident 
4 while on the premises eating his dinner. It was held that the fact 
that the workman was not actually paid for and was not obliged to 
remain on the employer’s premises during the dinner-hour did not 
4 necessarily take the case out of the Act, and that he was entitled to 
is compensation. Collins, M. R. said: “Notwithstanding that he was 
paid by the hour according to the time during which he was actually 
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engaged work, the dinner-hour being excluded, I think the Court 
| should take the broader view, and treat him as still in the employ- 
ment.” 
In Rowland v. Wright (1909, 1 ¥ B., 963; 77 L. J. K. B. 1071; 
99 L. T. 758; 24 T. L. R. 852; 1 B. W. C. C. 192, C. A.) a teamster in 
the course of his employ ment was hth his meal in the stable, when 
one of the stable cats flew at and bit him, the bite resulting in serious 
injury. It was held that he was entitled to compensation. 
ln Morris v. Lambeth Borough Council, (1905, 22 T. L. R. 22, 
C. A.), the applicant was a watchman in the employment of a borough 
council, and was employed to watch at night some sewer work, his 
duty being to look after the tools and trafhe lamps and to prevent ac- 
cidents. ‘There was a watch-box for him to sit in. The tools were 
kept in a shanty which was constructed of scaffold poles, trestles, 
planks and tarpaulin. Upon the night in question there was a fire 
outside the watch-box, but as it was raining the applicant lighted 
fre in the shanty and proceeded to cook his food there. While so 
engaged the shanty fell down and injured him, The evidence showed 
that the workmen were in the habit of having their food in the shanty 
in the day time, and there was no evidence that the applicant was 
expressly prohibited from making use of the shanty, though th 
bo rough engineer gave evidence that the applicant had no business 
in the shanty at all, and that he would discharge a watchman if he 


had a fire in the shanty at night. The county Court found that the 


applicant was not properly in the shanty, having regard to his duties, 
and that therefore the accident did not arise out of the employment, 
but this decision was reversed and it was held that in the absence of 
a prohibition against the applicant using the shanty, the evidence 
showed that the accident arose out of and in the course of the employ- 
1at the Act applied. 
illis v. London & South Western Railway (1905, 2 K. B. 
4; 74 R Ty. K. B. 569; 93 L. T., 330; 53 W. R., 613; 21 T. L. R., 
86, C. A.. 7 B. W. C. C. 23) an engine driver, while driving an 
engine under a bridge, was injured by a stone thrown or dropped 
by a bov from the bridge, under which the railway passed. It was 
held that the injurv was due to an accident arising out of and in the 
j engine driver's employment, inasmuch as the risk of 
k by stones thrown at trains is one to which engine drivers 
ecially exposed. Collins, M. R. said: 
“We must, I think, approach the question whether what occurred 


men en | +} 
men « Lit Li 
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was a risk incidental to the employment of an engine driver from the 
standpoint that a train Jn m tion has great attractions for mischievous 
bovs as an « ject at which to di ischarge missiles. The Legislature, in 
traming the Workmen’s Compensation Act, 1897, intended to provide 
r the risks of accident which are within the ordinary scope of the 
particular employment in which the workman is engaged. No doubt 
the Act does not use the expression ‘risks incidental to the employ- 
ment it the interpretation of the words ‘arising out of and in the 
rs t the employment’ appears to me necessarily to involve the 
siderat of the question what risks are commonly incidental to 


idet t 
the particular employment in question.” 
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, In Nisbet v. Ravne and Burn, (1910, 2 K. B. 689; 80 L. J. K. B., 
84: 103 L. T., 178; 54S. J., 719; 26 T. L. R. 632; 3 B. W. C. C. 507, 

3 C. A.) a cashier was employed by certain colliery owners and it was 

" part of his regular duty to take large sums of money, weekly from 

a his employer’s office, to the colliery by rail for the payment of the 
































iS wages of the colliers. Whilst he was thus engaged he was robbed 
and murdered in the train. It was held that the murder was an 


°, “accident” and that it arose not only “in the course of” but also “out 
. of” the employment, inasmuch as the duty of carrying the money 
: about subjected the cashier to the special risk of being robbed and 
7 murdered, which was consequently incidental to his employment. 
S. The Court applied the rule in Challis v. London & South Western R. 


Co., supra. A similar decision was given by the majority of the 
Court of Appeals in Ireland, in Anderson v. Balfour, (1910, 2 Ir. R. 
| 497, C. A.) where it was held that a gamekeeper who was atacked 
d and beaten by poachers, was injured by an “accident arising out of” 
and ‘in the course of” his employment. 


: In Andrew v. Failsworth Industrial Society (1904, 2 K. B. 32; 
s 73 L. J. K. B. 510; 90 L. T. 611; 52 W. R. 451; 68 J. P. 409; 20 
i T. L. R. 429; Vol. 6 B. W. C. C. 11, C. A.), a workman was em- 
a ployed upon a building in the course of construction. He was struck 
a by lightning and killed while working on a scaffold about twenty- 


three feet above the level of the ground. The County Court held, that 
t the workman was in the circumstances exposed to a substantial, 
abnormal and increased risk by reason of the position in which he 
had to work, and awarded compensation to his widow. The ground 
of the decision is that the employé was exposed to more than a 
normal risk of being struck by lightning. Collins, M. R., said: 

“We know that lightning is erratic, and possibly no position and 
, circumstances can afford absolute safety. But if there is under par- 
“ ticular circumstances in a particular vocation something appreciably 
4 and substantially beyond the ordinary normal risk, which ordinary 
people run, and which is a necessary concomitant of the occupation 
the man is engaged in, then I am entitled to say that that extra 
danger to which the man is exposed is something arising’ out of his 
employment.” 

! In Wilkes (or Wicks) v. Dowell & Co., (1905, 2 K. B. 225; 74 L. 
d J. K. B. 572; 92 L. T. 677; 53 W. R. 515; 21 T. L. R., C. A., 7 B. W. C. 
C. 14) a workman was employed on a wharf and was engaged in the 






“ 
“ discharge of coal from the hold of a ship. His duty was to stand 
s iy on a staging close to the open hold, direct the course up and down 
le Ye of a bucket in which the coal was being discharged and give the 
. necessary signals to the crane-man. While so engaged he was 
. o suddenly seized with an epileptic fit, and the result was that he fell 
m ‘” into the hold and was seriously injured. It appeared that on previous 
a a occasions he had been subject to fits. It was held that the workman’s 
e | injuries were caused by an accident which arose “out of” and “in the 
; course of” his employment, and that he was entitled to compensation. 






; In Manson vy. Forth and Clyde Steamship Co., (1913, S. C., 921; 
50 Se. L. R., 687; (1913) W. C. & I. Rep. 399—Ct. of Sess. 6 B. W. C. 
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C. 830), the pursuer was a ship's carpenter. When he was working on 
the deck of a vessel lying in harbor a shore laborer came down the 
ladder, lighted a cigarette, and threw the match down; the match, 
still alight, fell among some shavings; the fire thus caused lighted 
the pursuer’s trousers, burning him severely; the pursuer previously 
had been shifting a barrel of kerosene oil from which some of the oil 
leaked on his trousers; and he was injured in the fire. It was held 
that he was injured by an accident “arising out of and in the course 
of his employment.” The Lord President in his judgment said: 

“It was not the throwing down of the match that was the accident 
—the fire was the accident; but the throwing down of the match was 
the cause of the accident. It was through the accident—namely, the 
fire—that the pursuer was injured. Well, I think that was a risk to 
which he was exposed to a greater extent than other people because 
of his employment. Other people were not exposed to the risks of 
that fire, because they had not to work on the poop among the 
shavings and to work in oily trousers. He was bound to work under 
those conditions.” 

In Ismay, Imrie & Co. v. Williamson (1908, A. C. 437; 77 L. J. P. 
C. 107; 99 L. T. 595; 24 T. L. R. 881; 52 S. J. 713—H, L. (Ir.); 42 Ir. 
L. T. 213; 1 B. W. C. C. 232) a seaman employed as a trimmer on 
board the S. S. “Majestic,” whilst engaged in drawing ashes from the 
bottom of the ship’s furnaces, had a “heat-stroke” and died therefrom 
about two hours afterwards. It was held that the death arose from 
an B roe arising out of and in the course of the employment.” 
Lord Asbourne in his judgment said: “Everything was in the course 
of W iliamson’ s employment and arising out of it. But for the boiler 
and the heat-stroke and the speedy exhaustion it caused, there would 
have been no accident.” 

In Morgan v. Zenzaida Steamship Co. (1909, 25 T. L. R., 446; 2 
B. W. C. C., 19, C. A.), the applicant, an ordinary seaman, whilst 
engaged in painting the vessel while she was lying at a port on the 
coast of Mexico, was incapacitated by sun-stroke. The medical evi- 
dence was to the effect that a seaman painting the outside of a ship 
is runt wales a greater risk of sun-stroke than when emploved on deck, 
because he not only gets the direct rays of the sun, but he also gets 
the reflected rays from the ship’s side. It was held that the employé 
ould recover. 

The British Act has been construed to apply to a case which 
involved a similar state of facts to the one at bar, in which it was held 
that death was caused by an accident arising out of and in the course 
f the employment of the decedsed. 

In Chitty v. Nelson (2 B. W. C. C., 496 (1908), 126 L. T. J., 172) 
the facts were that the deceased was in the service of respondent as 
a domestic servant; engaged as a kitchen maid in a hotel, she was 


6) 


paid five shillings a week as wages, and received board and lodging 
in addition. Between the hours of ten and eleven o’clock in the 
evening, after the servants had retired for the night, a fire broke out 


at the hotel, on the floor immediately beneath the room occupied bv 
deceased in which she was sleeping. The deceased was at the window 
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of her room, apparently having remained with the elderly and en- 
feebled cook, another servant, with whom she shared her room on 
the night of the fire, either as an act of heroism, or from fear or 
inability to make her escape alone. The deceased lost her life as a 
result of suffocation by smoke. Respondent contended that this case 
is not in point because the feeble state of the cook caused the employé 
to remain with her and that the accident was the sleeping with the 
enfeebled cook. The Court held this was merely a circumstance and 
that the fire was the accident and the peculiar exposure to it of the 
employé made it a risk not common to the general public. The 
Court said: 

“There is no question that (the deceased) perished accidentally 
as the result of the fire. Nor is there any question that the accident 
to deceased was in the course of her employment by respondent....In 
the present case it will be conceded that but for the fact of the deceased 
being in the service of the respondent at the time of the fire, the 
accident by which she lost her life would not have happened to her. 
It will also be conceded that it was a part of her duty to sleep in the 
room assigned to her, a duty which involved a certain amount of risk 
in case of fire.” 

The Court also called attention to the fact that the duty of 
the employé to sleep in her bedroom also involved a certain amount 
of risk in case of fire, a risk to which the employé was exposed on 
account of the distance from the ground, 

In this case the risk of injury, as a result of fire, was one which 
might have been contemplated by any reasonable person entering the 
employment of respondent. Even though such risk was an “extra- 
ordinary risk which is only indirectly connected with the employment 
owing to the special nature of the employment” it was a risk inci- 
dental to such employment. (Bryant v. Fissell, supra.) During the 
twenty-four hours of ordinary days deceased was continuously acting 
in the course of her employment; she was required under her contract 
to sleep in the room selected by respondent; she apparently had no 
other place in which she might sleep; the duty of deceased to sleep 
in the bedroom involved a risk of fire, a risk to which she was par- 
ticularly exposed on account of the distance from the street and the 
location of the bedroom in a building used as an apartment house, in 
which a large number of families resided. If deceased had not been 
in the service of respondent at the time of the fire the accident by 
which she lost her life would not have happened to her. 

The accident was “in the course of the employment” of the 
deceased, because it was at a time during which she was employed 
and the deceased was occupying a room designated, selected and 
furnished by respondent which was her duty under her contract of 
employment to occupy. Others in the Aldine not in the room nor 
on the fifth floor escaped. 

The accident arose “out of the employment” of the deceased, 
because it was something the risk of which might have been contem- 
plated by a reasonable person when she entered the employment 
of the respondent, as incidental to it. 
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It is, therefore, concluded that the deceased died as the result of 
injuries received by her by an accident arising out of and in the course 
of her employment by the respondent. 

The wages paid by respondent amounted to $20 a month, aggre- 
gating $240 a year. By dividing the amount by 52 the weekly wages 
are found to be $4.61. The weekly compensation to be paid by re- 
spondent in accordance with the provisions of the next to the last 
paragraph of sub-division 12 of the Workmen’s Compensation Act, 
is to be at the rate of $4.61 each week 

The expenses of burial of deceased amounted to $158, paid by 
petitioner, Martha M. Blue. She is entitled to recover from respondent 
the sum of $100 for the expense of burial under the provisions of 
sub-division 12 

There is no satisfactory reason given for commuting the payments 
to one lump sum. 

A statement and determination of facts in accordance with these 
conclusions may be submitted. ' 


ZABORY v. THOMSON MACHINE CoO. 





(Essex Common Pleas, Jan. 7, 1916), 
Workmen’s Compensation Act—Accident—Struin Inducing Hernia—Measure of Inca- 
pacity—Rule for Interpretation of Act. 

Case of Michael Zabory, Petitioner, against Thomson Machine 
Company, Respondent. Petition filed under Workmen’s Compensa- 
tion Act. 

Mr. Philip D. Elliott and Mr. W. R. Crosson for Petitioner. 


Mr. John O. Bigelow for Respondent. 


OSBORNE, J.: This is a proceeding under the Workmen’s 
Compensation Act for compensation for injuries received by petition- 
er on the 26th day of April, 1915, while lifting heavy machinery. As 
a result of the strain petitioner sustained a hernia. He was in receipt 
of wages amounting to sixteen dollars and twenty cents. 

The only question in this case for determination is the extent of 
the disability produced by the hernia. The determination of its ex- 
tent involves the question of an operation which, it is generally con- 
ceded, will cure the difficulty. 

In the case of Hanglin v. Swift & Co., 37 N. J. L. J., p. 81, Judge 
Tennant allowed the petitioner compensation for ten weeks at the 
minimum of five dollars a week for hernia, saying: “The evidence is 
uncontradicted that, by an operation, the petitioner could be entirely 
relieved of any effect of the injury.” 

In O’Brien v. Holmes, 37 N. J. L. J., p. 116, Judge Klenert held 
that the petitioner was entitled to compensation on account of a 
hernia received by him for a total of twenty-four weeks, which time 
was computed to cover the period petitioner would suffer disability 
if he underwent an operation for the removal of the hernia. 

In the case of Newbaker v. N. Y., S. & W. R. R. Co., 38 N. J. 
L. J., p. 175, Judge Roseberry allowed the petitioner 177 weeks, on 
the theory that the hernia was of a permanent nature. 
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The question whether the Court should consider the possibility 
of relief by an operation seems to have been seitied in this State by 
Pa the Supreme Court in McNally v. Hudson & Man. R. R. Co., 95 At- 
digi lantic Rep., 122, in which Mr. Justice Kalisch held, after reviewing 
| the English cases, that “the question whether a workman reasonably 

refuses to have an operation is one of fact for the trial judge to de- 
termine, but that where a risk of life is involved the refusal of the 
prosecutor to submit to an operation is not unreasonable.” The 
medical authorities agree that there is some risk involved in an op- 
eration for hernia, although slight. 

On the question of disability produced by a hernia, Bull’s “Sys- 
tem of Practical Surgery” (Vol. 4, p. 488) says: “A hernia is a con- 
dition which not infrequently interferes largely with the earning 
capacity of an individual even if the rupture is held in place by a 
suitable truss. Generally an individual with a hernia that can readily 
be retained in place by a truss can perform only 85 to 90 per cent. 
of the work he was formerly capable of doing, and when the hernia 
is difficult to hold in place the wage value may be lessened to the 
extent of 50 per cent.” 

There is no evidence in this case that this hernia cannot be re- 
tained in place by a truss. 

+ As to the method of determining the amount of compensation 
due I have examined the cases of Kreiger v. Banister, 84 N. J. L. p. 

e 30; O’Connell v. Sims Magneto Co., 85 N. J. L., p. 64; Barbour Flax 

1- Co. v. Hagerty, 85 N. J. L. 407; DeZeng v. Pressy, 86 N. J. L. 
469; and Blackford v. Green, 87 N. J. L. 359. 

The statute provides that “where the usefulness of a member 
of any physical function is permanently impaired the compensation 
shall bear such relation to the amounts stated in the above schedule 

s as the disabilities bear to those produced by the injuries named in 

- the schedule.” 

5 The schedule provides that for disability total in character and 

st permanent in quality compensation “shall be paid during the period 
. of such disability, not, however, beyond four hundred weeks.” 

The total incapacity of the petitioner would have entitled him 
to four hundred weeks. Assuming that he can perform 85 to 90 per 
cent. of the work he was formerly capable of doing, his loss in 
efficiency is from 10 to 15 per cent. Fifteen per cent. of 400 is 60. 
Following what appears now to be the rule for the interpretation of 
this provision of the Act I find that he is entitled to 50 per cent. 
of his wages for a period of 60 weeks, which would be $486. 

If the petitioner elects to have an operation performed and his 
condition is improved thereby, the respondent may have leave to come 
in and apply for a re-hearing. 





















































That a bank which pays upon the checks of the wife alone a man’s 
money deposited to the joint account of himself and wife is liable to 
him therefor except so far as he may have ratified the checks or re- 
ceived the benefit of them, is held in Gish Bkg. Co. v. Leachman, 
L. R. A. 1915D, 920. 
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BARBOUR FLAX SPINNING CO 





McMANUS v. 


(Essex Common Pleas, Jan. 7, 1916). 


Workmen’s Compensation Act—Agreement Between Petitioner and Respondent— Alleged 
Misapprehension of Facts— Motion to Strike Out Answer — Pleadings. 

Case of Agnes McManus, Petitioner, against Barbour Flax Spin- 
ning Co., a corporation, Respondent. Petition filed under Work 
men’s Compensation Act. 

Mr. John V, Laddey for Petitioner. 

Mr. Francis Scott for Respondent. 

MARTIN, J.: This is a summary proceeding brought by Agnes 
McManus, petitioner, against Barbour Flax Spinning Co., respondent, 
under the Workmen’s Compensation Act, approved April 4, 1911. It 
is alleged in the petition, after stating the residence of petitioner and 
place of business of respondent, that petitioner was employed by 
respondent up to May 3, 1912; that on the 12th and 21st days ot 
February, 1914, petitioner and respondent agreed that respondent 
would pay to petitioner compensation under the Act at the rate of 
$5 a week from the 24th day of May, 1912, until such time as the 
petitioner “would be able to return to work,” or “depart this life,” or 
“until the number of weeks as prescribed by law governing the case 
had expired;” that in pursuance of this agreement respondent paid 
such compensation for one hundred and sixty weeks, until the 11th 
day of June, 1915, and that none of the conditions under which the 
contract would terminate has occurred. The petitioner prays that 
the period of time to which the petitioner is entitled to compensation 
be fixed and for such other relief as may be proper 

The answer admits the place of business of respondent and leaves 
petitioner to prove her residence; admits the employment, and, in 
the fourth paragraph of the answer, denies the allegation of the pe 
tition as to an agreement having been made between petitioner and 
respo ndent, and in the same fourth paragraph alleges that petitioner 
was placed upon the payroll at $5 a week for 160 weeks under a mis- 
apprehension of the facts in the case, and that the respondent makes 
it a practice of gratuitously taking care of employés where they are 
really injured in their employment ; that a fraud was suspec cted and 
payment was stopped; that it was discovered that petitioner's ail- 
ment was tuberculosis of the spine from which she suffered from 

and that it was also discovered that she received no injury 
arising out of or in the course of her employment, and therefore 
respondent was never legally liable and consequently should not be 
held responsible in this proceeding. 
A motion is made by petits oner to strike out all of the allegations 
rraph of the answer that succeed the denial of the 
making of the agreement. 

In the fourth paragraph of the answer, after denying the making 
{ the agreement, respondent alleges that payments were made under 
his is an attempt to allege that 
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of respondent that recovery may be had only in an ordinary action 
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mistake in equity must at least be mutual. So much of the allega- 
tions of that sentence as explain that the payments made were not 
in pursuance of the contract, but were a mere rang sinaggnc 
may possibly violate the rule prohibiting the pleading of mere ail 
dence, but do not so clearly violate that rule as to make it necessary 
to strike out the matter from the answer. The same observations 
may be held applicable to the first part of the second sentence, which 
it is moved to strike out. 

The next matter to which objection is made is that respondent 
alleges a fraud was suspected, payments stopped and an investigation 
made, and it was discovered that petitioner’s ailment was tuberculosis 
and not the result of an injury out of and in the course of her em- 
ployment. If this is intended to be a plea of fraud in avoidance of 
the contract, it is insufficient. It does not allege any of the elements 
of fraud, and the part of the sentence relating to fraud must be 
stricken out. The part of the sentence, as to the extent of the injury, 
is properly pleaded. The petition is based upon a contract and more 
than one year has expired since the making of the contract and there- 
fore under the provisions of the last sub-division of paragraph 21 of 
the Act as amended (L. 1913, p. 309), the agreement may be modified 
or reviewed upon the application of either party on the ground that 
the incapacity of the injured employé has subsequently increased or 
diminished. 

The part of the answer which alleges that the accident did not 
arise out of and was not in the course of the employment of petitioner, 
cannot be pleaded in a proceeding based upon a contract or agreement 
settling the amount of compensation payable under the provisions 
of the Act, and therefore should be stricken out. 

Respondent contends that the duty of the Court is to examine 
the petition and if it is insufficient in law to strike it out because the 
motion is a substitute for a demurrer and that in the case of a de- 
murrer the Court would go back and select the first bad pleading. 
Without deciding that the alleged principle is applicable to this 
case it may be desirable to consider the sufficiency of the petition. 

Respondent contends that the petition is based on the contract 
and that petitioner has no remedy except to sue on contract in an 
ordinary action at law in any Court having jurisdiction and that no 
proceeding may be brought of a summary character under the Act 
in this Court, unless it is based upon the original elementary facts 


») constituting the cause of action. 


In paragraph 18 of the Act (L. 1911, p. 134), it is provided: “In 
case of a dispute over, or failure to agree upon a claim for compen- 
sation between employer and employé,” the Court of Common Pleas 
has jurisdiction. The statute may be read that “in case of a dispute 
over . . . . a claim for compensation between employer and employé” 
the Common Pleas has jurisdiction. In this case there is a dispute 
Over the compensation between employer and employé, To be sure 
an agreement has been made, but it has not been carried out. There 
is a dispute under the Act and under the agreement. The contention 
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is denied by the Supreme Court in the case of Parro v. N. Y. & W. 
R. Co., 88 Atl. 825, in which the Court says: 

“The parties in the settlement of their dispute had the provisions 
and standard of liability and limitations of compensation prescribed 
in that Act in mind as the basis of their settlement. Having selected 
this standard of compensation and having thus practically determined 
upon their forum their rights under the Act must be determined by 
resorting to its provisions ~and in accordance with its cle: irly declared 
policy and method of proceeding. The Act in question having zom- 
mitted the determination of these questions to the Court of Common 
Pleas, the Court for the Trial of Small Causes is without jurisdiction 
to determine them and the judgment before us [in the latter Court] 
must for that reason, be vacated with costs.” 

The petition based upon the contract is sufficient under the Act 
and this Court has jurisdiction over the controversy. 

The motion to strike out is granted in part in accordance with 
the views expressed and respondent has leave to amend the answer 
in a manner not inconsistent with these conclusions and to file the 
same within five days after the filing of this memorandum. 

The case will be set down for hearing, etc. 





That the dissolution of a firm of real estate brokers terminates all 
atthority to sell property which has been placed in their hands for 
that purpose, is held in Schlau v. Enzenbacher, L. R. A. 1915C, 576 





MISCELLANY 


SOME STATE NOTES. The Paterson office of the Court 
a of Chancery was opened January 

Mr. Edwin G. Adams, of New- 3, with Vice-Chancellor Lewis on 
ark, Referee in Bankruptcy, has the Bench. The first and third 
announced that he will tender his Mondays of every month will be 
resignation as Referee as soon as motion days at Paterson, and 
. majority of all of the more im- Vice-Chancellors Lewis and Stev- 
portant cases now before him are ¢™son will sit on alternate Mon- 
closed. He received his appoint- days to set dates for hearings, mo- 


. “i 7 tions, etc. 
ment in 1905. It is understood a-* . 
= : Mr. Edward Dudley. of Cam- 


that he will continue his private 
— : sion as an attorney and counsel- 
[he Governor has appointed 6; at-law, and the Supreme Court 
Mr. Abram P. Morris, a recently has entered a rule directing that 
elected chosen freeholder from his name be stricken from the 
Hillside township, to fill the va- rolls. 
cancy in the office of clerk of The firm of Wakelee, Thornall 
7 ‘nion county, caused by the death & Wright, of New York City, of 
f County Clerk James C. Calvert, which ex-Senator Edmund W. 
who died December 29, suddenly. Wakelee, of Pergen county, is the 
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head, has admitted to membership 
in the firm Mr. LeRoy Vander 
Burgh, of Englewood. 

Mr. Louis E. Stern, of Atlantic 
City, formerly with the firm of 

Bourgeois & Coloumb, has opened 
an office for himself in the Real 
Estate and Law Building, of that 
place. 

The term of Hon. William H. 
Vredenburgh, of Freehold, as 
Judge of the Court of Errors and 
Appeals, having expired, the Gov- 
ernor has appointed Mr. Walter P. 
Gardner, of Jersey City, (who is 
not an attorney), to succeed him. 

On January 11 the Governor re- 
appointed Justice Charles G. Gar- 
rison as Associate Justice of the 
Supreme Court. Justice Garrison 
was first appointed in January, 
1888, and has thus sat on the Su- 
preme Bench of this State for 
twenty-eight years. He is now 
ranking senior member of that 
Court. 

Mr. Joseph A. Stricker, of Perth 
Amboy, has been appointed by the 
Governor Prosecutor of Middlesex 
county, to succeed Prosecutor 
Florance, who resigned in order to 
take his seat as State Senator. 

The Governor sent to the Sen- 
ate the name of Mr. Grover C. 
Richman, of Camden, to succeed 
Mr. Joseph J. Summerill as Prose- 
cutor of the Pleas of Gloucester 
county, but the Senate has not 
confirmed him, and Mr. Justice 
Garrison has made an ad interim 
appointment to last until some ap- 
pointee is placed in office. 

Ex-State Senator William H. 
Carter, of Burlington county, died 
January 17, aged nearly eighty- 
one years. He served in the As- 
sembly 1880-1882 and in the Sen- 
ate from 1886-1891, being one of 
the most conscientious Senators 
who ever served the State. 
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Mr. Adrian Riker, of the firm-of 
Riker & Riker, Newark, has as- 
sumed the Presidency of the 
Franklin Savings Institution. 

Mr. John H, Nunn, who was ad- 
mitted to the New Jersey Bar as 
attorney at the November Term, 
1870, and as counselor three years 
later, died at Glen Gardner, Hun- 
terdon county, about the first of 
the year—date not stated, He had 
been postmaster at Glen Gardner 
for some years. 

On February 1 the Governor 
reappointed Mr. William A. 
Stryker, of Washington, Prose- 
cutor of the Pleas for Warren 
County. 





A LEARNED JUDGE. 


The “Weekly Underwriter” of 
New York, in its issue of October 
30 last, on page 568, speaking of 
railroad cases decided by the New 
Jersey Supreme Court, says: 

“Two cases that are important 
from the viewpoint of the applica- 
tion cf the New Jersey workmen’s 
compensation law to employés of 
railroad corporations have been 
decided recently in the New Jer- 
sey Supreme Court....In each 
case the opinion was written by 
Judge Curiam.” 





UNION COUNTY BAR ASSOCIATION. 


At the recent annual meeting of 
the above Association Mr. William 
D. Wolfskeil was elected Presi- 
dent; Mr. William A, Codsington, 
of Plainfield, Vice-President; Mr. 
William F. Groves, of Elizabeth, 
Secretary, and Mr. Nathan R. 
Leavitt, of Elizabeth, Treasurer. 
The members of the Board of 
Trustees are: Judge James C. 
Connolly, former Judge C. Addi- 
son Swift, Clark McK. Whitte- 
more, Surrogate George T. Parrot 
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and John K, English, all of Eliza- 
beth. 





SUSSEX COUNTY BAR. 


On December 21 the members 
of the Sussex county Bar and in- 
vited guests met at the Antlers 
Hotel, Newton, at a dinner given 
in honor of Supreme Court Justice 
Minturn and other Court officials. 
Vice-Chancellor Howell was also 
a guest of honor, but was unable 
to attend. There were addresses 
by Mr. Justice Minturn, Mr. Mar- 
tin Rosencrans, the Dean of the 
Sussex Bar, and others. A com- 
mittee was appointed to call a 
meeting to form a permanent Bar 
Association, the members of 
which are Messrs. Levi H. Morris, 
Ackerson J. Mackerly and Mar- 
shall Hunt. 





WORKMEN’S COMPENSATION 
LAWS. 


The fourth edition of the “Di- 
gest of Workmen’s Compensation 
Laws in the United States and 
Territories, with annotations,” 
published by the Workmen’s 
Compensation Publicity Bureau, 
80 Maiden Lane, New York City, 
and compiled by Mr. F. Robert- 
son Jones, has been issued. It is 
in the nature of a pamphlet, so ar- 
ranged that it can be carried in the 
pocket and referred to in a mo- 
ment. It is sold, when bound in 
paper at $2, and $3 in flexible 
leatherette. & 





AN AMAZED LAWYER. 


During a civil suit in a Western 
Court the Judge decided a con- 
tested point against a young law- 
yer, whereupon the latter lost his 


~ head, 


“Your Honor,” said he, in a pal- 
pitating voice, facing the Court, 
“I’m amazed.” 

Instantly the young lawyer’s 
partner, who happened to be in 
the courtroom, sprang to his feet. 

“Your Honor,” interposed he, 
“T want to apologize for the hasty 
remark of my young partner. By 
the time he is as old as I am, he 
will not be amazed at anything 
your Honor does.”—Philadelphia 
Telegraph. 





OBITUARIES. 


Mr. Percy A. GORDON. 


Mr. Percy A, Gordon, a prac- 
titioner of law at the Town of 
Union, died of heart disease at 
Weehawken on December 10 last. 

Mr. Gordon was born at Gutten- 
berg, N. J., Nov. 19, 1885; gradu- 
ated at Hasbrouck Institute, Jer- 
sey City, in 1903, and from 
Columbia College in 1907. He 
received the degree of Bachelor of 
Laws from Columbia Law School 
in 1999. He served his clerkship 
with Messrs. Hartshorne, Insley 
& Leak, of Jersey City, and with 
Messrs. Besson, Alexander and 
Stevens, of Hoboken, and was ad- 
mitted to the New Jersey Bar at 
the November Term, 1910, and 
was made counselor at the June 
Term, 1914. Opening an office in 
the Town of Union, he practiced 
there five years prior to his death, 
his attention being mainly devoted 
to real estate law. He is said 
to have been a lawyer of high 
ideals and his early decease is 
greatly to be regretted. He was 
a member of the Columbia Uni- 
versity Club, the University Club 
of Hudson County, the Hudson 
County Bar Association, the 
North Hudson Lawyers’ Club, etc. 
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Mr. Louis Henry Nor. 


Mr. Louis Henry Noe, of Eliza- 
beth, died November 3, 1915, aged 
seventy years. 

Mr. Noe was born at Summit, 
May 8, 1845, being the son of Dan- 

iel Hart Noe and Mary (Osborn) 
Noe. He read law with Hon. Wil- 
liam J. Magie, of Elizabeth, and 
was admitted to practice as an 
attorney at the November Term, 
1869, and as counselor at the 
November Term, 1878. He always 
practiced his profession in Eliza- 
beth. From 1869 to 1880 he was a 
partner of Judge Magie; from 
1880 to 1884 of Mr. Frank Bergen 
and the late Judge Joseph Cross; 
and then of Judge Cross, until the 
latter was appointed United 
States District Judge. In 1874 he 
married Mary Emma, daughter of 
Dr. James Bryan, of Elizabeth. 

The following resolutions, 
adopted by the Union County Bar 
Association, at its annual meeting 
held January 4, 1916, so well 
present the character and reputa- 
tion of Mr. Noe that they are 
given herewith in place of any 
other statement: 

“Law’s practice admits of diver- 
sity. Some of its followers de- 
light in advocacy and serve their 
clients largely in the Courts. 
Others prefer to labor in the 
quieter fields of their profession 
and by their counsel prevent the 
necessity of appeals to the Courts. 
The former are most in the public 
eye. The latter are known only to 
their clients and fellow-members 
of the Bar, but their services are 
no less useful than are those of the 
former. 

“Louis H. Noe belonged to the 
latter class. He was admitted to 
the Bar in 1869, and since that 
time has practiced his profession 


in this county and been a member 
of this Association. From the cir- 
cumstances under which he com- 
menced his practice and from his 
natural reticence he chose rather 
to devote his energy in serving his 
clients in his office, in examining 
and perfecting titles to their lands, 
and in serving them in the trans- 
nission of property by conveyance 
or will. Few of us ever saw him 
address a Court, but in the branch 
of the profession chosen by him he 
acquired a distinct and valuable 
reputation. He was indefatigable 
in his investigations, accurate in 
his examinations, and his opinions 
upon the law relating to matters 
of real estate always had great 
weight. No one remains with so 
intimate a knowledge as he had of 
the title of lands in Union County. 
He was always modest and diffi- 
dent, but he never grudgingly 
gave his aid when others sought 
his assistance. Few live a life so 
helpful and so free from just 
grounds of censure and complaint. 
“Quiet and retiring in manner, 
generous and charitable in his 
judgments, he had the affection 
and friendship of every member of 
this Bar. His life and work are 
worthy of full praise and his loss 
will long be felt. 
WIL1AM J. Maat, 
ZERMAN K. Norman, 
C. AppIson Swirt, 
GrorGE M. Parrot, 
Foster M. VoorueEes, 


Committee appointed by Bar 
Association. 


Ex-Vicke-CHANCELLOR EMERY. 


On January 30 ex-Vice-Chan- 
cellor John Runkle Emery died at 
his residence at Morristown from 
bronchial pneumonia. About four 
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years ago he had signs of failing 
health, but continued his ex- 
haustive work, after a brief rest, 
until last September, when he was 
attacked with bronchitis, and, as 
he did not permanently recover, 
he tendered his resignation on De- 
cember 31 as Vice-Chancellor. As 
late as January 27 his fellow Vice- 
Chancellors, with the Chancellor, 
had him presented at his residence 
with a loving cup. 

Mr. Emery was born at Flem- 
ington, July 6, 1842, and was the 
son of William P. and Ann Runkle 
Emery. He attended the private 
schools in Flemington and then 
became a student in Dr. Studdi- 
ford’s preparatory school at Lam- 
bertville. Following his gradua- 
tion, he entered Princeton College, 
and completed his course in 1861 
at the age of 19, graduating as 
President of his class. 

Returning to his home in Flem- 
ington, Mr. Emery began the 
study of law in the offices of Ben- 
net Van Syckel, later Supreme 
Court Justice, and Abraham V. 
Van Fleet, who served afterward 
as Vice-Chancellor and who, later, 
was succeeded by his then stu- 
dent-clerk. Before he had been 
long at his studies the call came 
for volunteers in the Civil War, 
and the young law student en- 
listed August, 1862, in the Fif- 
teenth New Jersey Volunteer [n- 
fantry. This was known as the 
“Mountain Regiment,” having 
been recruited from the hill sec- 
tions of Warren, Sussex and 
Hunterdon counties, Because ot 
physical disability, Mr. Emery re- 
ceived an honorable discharge in 
February of the following year, 
leaving the regiment with the 


rank of Second Lieutenant. 
After leaving the army Mr. 

Emery entered the Harvard Law 

School, and in 1865 was admitted 


y. He 
started practice in Flemington as 
a partner of his former teacher, 
Mr. Van Fleet. At the expiration 
ofa year this partnership was dis- 
solved and Mr. Emery removed to 
Trenton, where he entered into 
partnership with former Senator 
Augustus G. Richey. He became 
a counselor in 1868. In 1874 his 
health failed and he spent a year 
in Europe. On his return he 
started practice in Newark, meet- 
ing with great success. He neve 
held political office, but was a Re- 
publican. 

Chancellor appointed 
Mr. Emery Vice-Chancellor on 
January 29, 1895, to succeed Vice- 
Chancellor Van Fleet. He was 
reappointed by Chancellor Magie 
in !902 and by Chancellor Pitney 
in 1909. Princeton College con- 
ferred upon him the degree of LL. 
D. A fuller account of his char- 
acter as man and jurist will be 
published later. 

Mr. Emery married Miss Alla 
Mackie, daughter of James S. and 
Annie Robb Mackie, of this city, 
October 1, 1885. 

The funeral was held at Morris- 
town from the Church of the Re- 
deemer on February 2, Bishop 
Lines, of Newark, assisting the 
rector, Rev. Barrett P. Tyler, in 
the service. The pall bearers 
were: Vice-Chancellors Frederick 
W. Stevens, Eugene Stevenson, 
James FE. Howell, Edmund B. 
Leaming, Vivian M. Lewis, John 
H. Backes, John Griffin and John 
E. Foster, former Chancellor Wil- 
liam J. Magie, Chief Justice 
William S. Gummere, of the Su- 
preme Court; former Governor 
Franklin Murphy, Freder’:k T. 
Frelinghuysen, Charles Bradley, 
Frank Bergen, former Judge 
Willard W. Cutler, Charles D. M. 
Cole and Francis S. Hoyt. 


to the Bar of New Jersey 


McGill 

















HON. JOHN E. FOSTER. 


Vice Chancellor in Place of Vice-( hancellor Emery. 





